THE THE: THE DEFINIT(IV)E ARTICLE ON IDEA
Mark C. Weber* Close observers of social justice litigation regarding the Individuals with Disabilities Education Act ("IDEA") 1 have long noticed a split in authorities on whether to use the definite article "the" in front of that statute when it is referred to in its acronymic form. Is it "IDEA" or "the IDEA"?
In the 2000s, the members of the Supreme Court took up opposing sides. Schaffer v. Weast featured a majority opinion by Justice O'Connor in which IDEA appeared without an article.
2 Justice Ginsburg's dissent put it in, 3 but not maybe notoriously enough, for the subtle change generated no response from the majority. Then in Winkelman v. Parma City School District, Justice Kennedy, writing for the majority, eschewed the the. 4 But Justice Scalia, concurring in the judgment in part and dissenting in part, embraced the the with both arms. 5 Id. at 536 (opinion of Scalia, J.).
6 548 U.S. 291. 7 Id. at 305 (opinion of Ginsburg, J.). 8 Id. at 309 (opinion of Breyer, J.).
the the, 9 but Justice Souter's dissent apparently dissented on the omission of articles as well as methods of statutory interpretation and inserted it. 10 So the justices disagreed. But which side had the better position? Those who remember something from their first year of law school will turn to common law methods and struggle for an appropriate analogy, but they will find that some statutory acronyms get the the, while others do not. Workers assert collective bargaining rights under the NLRA, 11 but demand their pensions under ERISA.
12
Students obtain remedial services under the ESEA, 13 but sue for violations of privacy under FERPA. 14 From careful study, a rule emerges: Acronyms that can comfortably be pronounced as a word do not use the article. Ones that are so much of a mouthful that they retain their quality as initials receive the the. This approach gives the speaker, reader or writer a chance to rest before getting covered with alphabet soup, while allowing a race to the top for those hooked on phonics. Following the rule, one would expect that IDEA, which not only is easily pronounced as a word, but actually is a word, would stand alone, shrugging off any need for a the.
But proving that the life of the law has not been logic but something else altogether, last year the unanimous opinion in Endrew F. v. Douglas County School District RE-1, 15 as well as both majority 16 and partial concurrence 17 in Fry v. Napoleon Community Schools, employed the definite article, unnecessary and awkward as that might be. Thus the Supreme Court has laid down the law: It's the IDEA. True, the use of the article does not appear essential to the holding in either case,
